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764 MICHIGAN LAW REVIEW 

Wills— Bequest "in Trust" Creates Absolute Gift.— Testator left 
the residue of his estate "in trust" to his three executors, directing that they 
should use their best judgment and that they should not be required to give 
bond. A separate bequest had been made to one of the executors. In a bill 
for the construction of the residuary clause, held, not to create a trust, but 
an absolute gift. In re Dever's Will. Ot'r v. Thompson, et al (Wis., 1921), 
180 N. W. 839. 

The language of the will in the instant case more clearly indicates an in- 
effective attempt to create a trust than that of Harvey v. Griggs, m Atl. 437, 
where a direction to dispose of property "according to best judgment" was 
held to create an absolute gift. See note to that case, 19 Mich. L. Rev. 455. 
The view that the words "in trust" are not conclusive as to the intention of 
the testator is in accord with Norman v. Prince, 40 R. I. 402. But see contra, 
Haskell v. Staples, 116 Me. 103, where the same language, following a separate 
bequest to the executor, as in the instant case, was held to create a trust 
void for uncertainty. 

Wills — Deception Regarding Marriage is Fraud which Avoids Lega- 
cies Thereby Procured. — A wife made a residuary bequest to a man whom 
she described as, and whom she believed to be, her lawful husband. He had 
induced her to enter into the marriage by false representations that he was 
free to marry, whereas in fact he had a wife living from whom he was not 
divorced. In proceedings to contest the will, held, that the deception war- 
ranted the inference that the will was the result of the fraud, and that the 
case should not have been taken from the jury. In re Carson's Estate (Cat., 
1920), 194 Pac. 5- 

The earliest reported case dealing with the question seems to be Kennell 
v. Abbott (1799),, 4 Ves. 807, in which a legacy to the "husband" of the testa- 
trix was held to be avoided by the former's false assumption of that character, 
the existence of which alone in the court's opinion, could be supposed to be 
the motive of the gift. In Wilkinson v. Joughin, L. R. 2 Eq. 319, a bequest 
to the testator's supposed wife was declared void for a similar fraud. In 
Rishton v. Cobb, 5 Myl. & Cr. 145. a bequest to a woman "so long as she 
shall continue single and unmarried" was held to be valid, even though un- 
known to the testator, she was married at the date of the will, on the ground 
that there was a mere inaccuracy in the description of the legatee. But this 
decision was questioned in In re Boddington, 50 L. T. R. 701. As pointed 
out in this case, two things must appear : first, a false assumption of the char- 
acter of the legatee; second, evidence, or a presumption, that the false char- 
acter was the motive for the gift. Thus, if there is no intentional decep- 
tion, the gift is valid even though there may be a misdescription. In re Bod- 
dington, supra (where a legacy was given to the wife and later the marriage 
was annulled and declared void ab initio due to the impotency of the tes- 
tator) ; Philip Dries Case, 69 N. J. Eq. 475 (where the wife did not know 
that she was not free to re-marry). See also, Weening v. Temple, 144 Ind. 
189. If it appears that the testator knows of the deception, the bequest of the 
legacy is valid. In re Will of Donnely, 68 Iowa 126; Moore v. Heineke, 119 
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Ala. 627. Some nice questions may arise as to whether a description enters 
into the essence and motive of the gift. In Fanindra Deb Raikat v. Rajiswas 
Doss, L. R. 12 Ind. App. 72, the clause "by virtue of your being my adopted 
son" was held to express the essential motive of the gift, which failed be- 
cause the adoption was invalid. But generally a misnomer of a legatee or 
devisee does not invalidate the bequest, if from the will itself or by extrinsic 
evidence the object of the testator's bounty can be ascertained. St. Luke's 
Home v. Association, 52 N. Y. 332; Smith v. Kimball, 62 N. H. 606. The 
distinction between a description which expresses the motive of the gift and 
shows that it was induced by the character falsely assumed by the beneficiary, 
and a description justifying the conclusion that the gift to the person falsely 
described was induced by a desire to benefit the beneficiary personally regard- 
less of the relation, is shown in Wilkinson v. Joughin, supra. There a gift to 
"my wife Adelaide" failed for fraud practised on the testator by Adelaide, 
but a gift to her daughter described as "my stepdaughter Sarah" was good 
as it was shown that the testator did not intend to benefit her personally. 



